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Dear

nature of

This letter discusses the issue of nexus. See Quill v. North Dakota,
S.C. 1902 (1992). (This is a GL.)

February 5, 1999

M. XXXXX:

This letter is in response to your |letter dated Decenber 28, 1998.

your letter and the information you have provided require that

112

The
we

respond with a CGeneral Information Letter which is designed to provide general
information, is not a statenent of Departnent policy and is not binding on the
Departnment. See 1200.120(b) and (c), enclosed.

In your letter, you have stated and nmade inquiry as follows:

Per our recent discussion and on behalf of our client, we are
requesting a ruling regarding the applicability of the sales/use tax
to the information service being provided to custoners located within
your State. We would al so appreciate your response as to whether our
client is responsible for collecting and remtting the tax based on
its limted activities conducted within the State.

Qur client, which is located in CITY, has devel oped a PRODUCT which
could be used by noney managenment firms, securities dealers and other
fixed incone market pr of essi onal s, i nsurance comnpani es, banks,
corporate pension fund departments, and other research professionals.
The PRODUCT provides access to our client's and/or its affiliates
central site databases and financial nodels including a nortgage
dat abase, fixed incone database, historical database and a research
library (such databases are located in CITY). The PRODUCT provides
custoners the capability of wusing our client's electronic reports,
sectors and scenario files or of customzing them The PRODUCT
operates through a high speed network and distributed client/server
work station technology. The servers are located in our client's CITY
office and users are connected through a wi de area network or anal og
t el ephone i ne. The PRODUCT can run on a personal computer or work
station along with other applications and does not require a dedicated
machi ne.

Qur client charges its custoners a fee in order to access the PRODUCT.
Qur client typically sells a router and a nodem to its custoners
during the initial installation of the PRODUCT and inposes a separate
charge for such equipnent. Regarding our client's activities within
the State it is our understanding that |eads to potential custoners
may be obtained from referrals, enployees of an affiliated conpany
and/or the client's enployees. The affiliated conpany, not our
client, has an office in the State. Once a potential custonmer has
been introduced to our client it is possible that, on occasion, a
follow up visit to the custoner's facility be nade by an enpl oyee of
our client in order to denonstrate the PRODUCT' s capabilities. If the
potential custoner orders the PRODUCT, enployees of our client may
visit the custoner to provide training or technical assistance.
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Based on the above, we request a ruling as to the foll ow ng:
1. Is the activity wwthin the State deened to be subject to tax?

2. If yes, is our client required to collect and remt the tax based
onits limted activities conducted within the State?

3. Wul d the answer to question #2 be different if our client's in
State activities are conducted by enployees of the affiliated
conpany.

It should be noted that the conpany is not under audit and does not

have pending litigation with the Illinois Departnent of Revenue

regardi ng the above issue. It should also be noted that to the best

of our know edge taxpayer has not requested a ruling on this issue
prior to this date.

As requested we have attached a signed copy of a Power of Attorney and
your response to our initial request for a no nanme ruling.

If you have any questions or need additional information, please cal
me at (212) 768-2233.

We are unable to comply with your request to issue a private letter ruling
on the issue of whether your client would have nexus for Tel econmunications
Excise Tax and Retailers' Cccupation Tax/Use Tax purposes. The Departnment has
found that determ nations of nexus in this area are so highly fact-dependent that
the disclosure requirenents of 2 I1l1l. Adm Code 1200.110(b)(1) can rarely be
satisfied within the context of a witten narrative. Consequently, the best
manner to determine nexus in this area is for a Departnment auditor to exam ne al
rel evant facts and information.

In order for the Departnment to issue a Private Letter Ruling, a conplete

statenent of all material facts including a detailed description of the
transaction nust be submitted with the ruling request. See 2 Ill. Adm Code
1200. 110(b) (1). Based upon the limted anount of information contained in your
request, the Departnent is unable to issue a Private Letter Ruling. |In addition

your request did not include (i) a statenment of authorities supporting the
taxpayer's views, an explanation of the grounds for that conclusion and the
relevant authorities to support that conclusion and (ii) a statement of

authorities contrary to the taxpayer's views. See 2 Ill. Adm Code 1200.110(b) (5
& 6).

W are, however, providing the following general information for your
consi derati on. Qut-of-state retailers are considered to fall wthin the
definition of a "retailer maintaining a place of business in Illinois" (defined
in the enclosed copy of 86 Ill. Adm Code 150.201) when they perform any of the
types of activities listed in 86 IIl. Adm Code 150.201(i). The provisions of
this regulation are subject to the U S. Supreme Court ruling in Quill v. North

Dakota, 112 S.C. 1902 (1992), which set forth guidelines for determ ning what
nexus requirenents nust be nmet before a business is properly subject to a state's
tax | aws. Quill invoked a two-prong analysis consisting of (1) whether the Due
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Process Clause is satisfied and (2) whether the Comrerce  ause "substanti al
nexus" test is met before the state can inpose tax collection responsibilities.

The due process test will be nmet if requiring the retailer to collect state
sales tax is fundanentally fair to the retailer. If the retailer intentionally
avails itself of the benefits of the taxing state's econom c market, then due
process is satisfied. Quill at 1910.

Notwi t hstandi ng the fact that due process has been nmet, a business nust also
have a physical presence in the taxing state in order for the "substantial nexus"
test to be nmet under the Conmerce Clause and before a state can inpose tax
collection responsibilities on an out-of-State retailer. A physical presence
does not require an office or other physical building. Under Illinois tax |aw,
it also includes the presence of any representative or other agent of the seller.
The representative need not be a sales representative. Any type of physical
presence in the State of Illinois, even if tenporary, wll trigger Use Tax
collection responsibilities.

The concept of substantial nexus has been discussed by the U S. Suprene
Court in other cases. It is inportant to renenber that the U S. Suprene Court in
its analysis of the Commerce C ause has concluded that the Constitution confers
no immunity from State taxation on interstate commerce and that interstate
commerce nust bear its fair share of the state tax burden, assum ng, of course,
the existence of nexus between the taxing jurisdiction and the business or
activity being taxed. Washi ngton Revenue Dept. v. Association of Wash.
Stevedoring Cos., 435 U. S 734 (1978); Japan Line Ltd. v. County of Los Angeles,
441 U.S. 434, 444 (1979); Coldberg v. Sweet, 488 U S. 252 (1989).

As long as the conditions of the four-part test established by the US.
Suprene Court in Conplete Auto Transit v. Brady, 430 U S 274, 279 (1977), are
fulfilled, no inpermssible burden on interstate comrerce wll exist. These four
parts are whether the tax:

(1) is applied to an activity with a substantial nexus to the taxing
state;

(2) is fairly apportioned;
(3) does not discrimnate against interstate conmerce; and
(4) is fairly related to the services provided by the State.
I hope this information is helpful. The Department of Revenue maintains a
Wb site which can be accessed at www. revenue.state.il.us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's
Taxpayer Information Division at (217) 782-3336.
Very truly yours,
G na Roccaforte

Associ at e Counsel

GR: nsk
Enc.



